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About us 
 

Consult Australia is the industry association 
representing consulting businesses in design, advisory 

and engineering, an industry comprised of over 58,600 
businesses across Australia. This includes some of 

Australia’s top 500 companies and many small 
businesses (97%). Our members provide solutions for 

individual consumers through to major companies in 

the private sector and across all tiers of government. 
Our industry directly employs over 285,000 people in 

architectural, engineering and technical services and 
many more in advisory and business support. It is also 

a job creator for the Australian economy, the services 

we provide unlock many more jobs across the  
construction industry and the broader community. 
 
 

 
Our members include: 

 

 
 

A full membership list is available at: 
https://www.consultaustralia.com.au/home/about-us/member
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Consult Australia advocates for a healthy and sustainable ecosystem of 
productive businesses to realise New South Wales economic future 

Consultants design the future. With every design, advisory and engineering service provided by our 

membership, there is a positive impact on job growth, community connectivity, and economic productivity.  

New South Wales economic future relies heavily on delivering the record investment in infrastructure as well 

as stimulating private sector investment in other areas. To achieve this, we need a strong ecosystem of 
productive businesses, ready to take the lead on innovation and collaboration. We call on the next New 

South Wales government to be a part of this future by adopting our seven key policy recommendations, set 

out below. 

Consult Australia’s solutions, as presented below, will deliver benefits for industry, the government (both as 

a client and as a regulator) and the community. Our proposals span across statutory reforms to fix the 
insurance market, procurement practices, skills, and mental health. At the heart, our priorities are business 

driven but people centric. 

De-risking for delivery 

To de-risk the market, the New South Wales Government should reform the Civil Liability Act 
2022 (NSW) to expressly prohibit contracting out of personal injury damages and 
proportionate liability for professional services contracts. The government should also support 
federal statutory reforms such as limiting misleading or deceptive conduct to protect 
consumers and small businesses and modify unfair contract term protections to capture 
government contracts. This will help address the imbalance in market power in government to 
business and business to business contracts, reduce wastage through unnecessary 
disputation, and bring balance back to the professional indemnity insurance market.  

Collaboration as culture  

The New South Wales Government should embrace collaboration as the cultural norm and 
embed collaboration in contract design and tendering approaches which will significantly 
reduce the imbalance between contracting parties and provide a more collaborative, 
productive environment with all parties focussed on successful project delivery. This includes 
using AS4122-2010 unamended, guaranteeing proportionate liability for professional services 
and ensuring industry voices are given the opportunity to review codes and laws before 
introduction. 

‘Go slow to go fast’ 

The New South Wales Government should adopt and support a ‘go slow to go fast’ approach 
for all projects ensuring best practice in due diligence right at the start of projects. This will 
deliver better projects and minimise cost and time over-runs that currently mar projects, 
particularly infrastructure projects. 

Smarter pipeline of projects  

The New South Wales Government should adopt and support an approach to the pipeline of 
projects that provides certainty to the industry and increases accessibility for SME businesses. 
This will deliver benefits to productivity (both industry and government), workforce planning 
and regional participation. 

Digital by default  

The New South Wales Government should drive innovation by committing to and pushing for 
digital investment at all stages and on all projects so businesses, particularly small businesses, 
have the confidence to do the same. This includes national consistency across the adoption of 
packages, specifications, and processes. This will deliver benefits for both government and 
industry including job growth, increased productivity, improved risk management, improved 
accessibility, and innovation. 
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Thinking smarter about skills  

The New South Wales Government must think smarter about skills. In addition to investing in 
initiatives to tackle the existing skills capacity issues, we need reforms to the Design and 
Building Practitioners Act 2020 (NSW) and the introduction of steppingstones to employment 
for migrant engineers. 

Striving for a mentally healthy industry 

The New South Wales Government must set the tone from the top and strive for a mentally 
healthy industry. In doing so, the New South Wales Government should champion model 
behaviours both as a regulator and a client to support the vitality of our industry. This will 
deliver sustainable businesses with healthy and productive people at their hearts. 
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Recommendations  

De-risking for delivery 

To de-risk the market, the New South Wales Government should reform the Civil Liability Act 
2022 (NSW) to expressly prohibit contracting out of personal injury damages and proportionate 
liability for professional services contracts. The government should also support federal 
statutory reforms such as limiting misleading or deceptive conduct to protect consumers and 
small businesses and modify unfair contract term protections to capture government contracts. 
This will help address the imbalance in market power in government to business and business 
to business contracts, reduce wastage through unnecessary disputation, and bring balance back 
to the professional indemnity insurance market.  

A focus on de-risking will have a significant positive impact on consulting businesses in Australia and for the 
delivery of projects. We are currently seeing the worst conditions in the professional indemnity (PI) 

insurance market since the collapse of HIH in 2001. Unfair contract terms in professional services contracts 

are driven predominately by the imbalance in market power between the professional services consultant 
and their client (whether public or private). As a result, Australia’s building and construction industry has the 

highest levels of disputation in the world, outside of California in the USA. Consult Australia’s proposed 
legislative reforms will address this imbalance and result in a fairer contracting environment and reduce the 

most significant areas of litigation seen across our industry in Australia: 

•  The Civil Liability Act 2022 (NSW) should explicitly prohibit contracting out of personal injury 
damages and proportionate liability in professional services contracts. This will secure the policy 

intent of the proportionate liability reform introduced throughout Australia between 2001-2004 and 

stabilise the PI insurance market. By securing an express provision, insurers will know that 
consultants are managing their risk exposure. It is inherently unfair that a consultant be held liable 

for the fault of others in the delivery chain.  

• Misleading or deceptive conduct claims should be limited to protect consumers and small business. 
This will ensure that large, sophisticated businesses cannot claim against consulting businesses when 

other (more appropriate) avenues of redress are available through the contract or common law. 

Currently misleading or deceptive conduct claims are used to avoid contracted liability caps and to 
pressure consultants to settle other unproven claims, noting the considerable legal costs associated 

with defending multiple heads of claim.  

• Existing unfair contract terms protections should be extended to government contracts. The current 
protections have the potential to be a very powerful incentive to fix bad contracting in Australia – 

however Australian government departments, agencies and clients are the most prolific creators of 

contracts but are not subject to the Australian Competition Law. As a flow on, private sector clients 
follow the lead of government, and it is a constant drain on the resources of consulting businesses 

attempting to negotiate fair contract terms in the market, which at the size and scale of projects in 

the market is a consistent lag on productivity. 

The New South Wales Government has a role to play in supporting the federal regulatory reforms described 
above, as well as in the capacity of a client (agency by agency) by protecting proportionate liability and 

avoiding misleading or deceptive conduct claims between sophisticated parties where an alternative is 

available.   

If these de-risking reforms are prioritised by all governments across Australia, we will see significant changes 

in the productivity and mental health of the industry and enhanced business certainty for our professionals. 
Without a focus on de-risking, the PI insurance market will continue to deteriorate, and the diversity of 

consultant businesses will diminish as businesses and people exit our industry thus impacting the ability to 

design the future. It is up to the Australian Government to champion model client behaviour by embracing 

these de-risking opportunities.  

See our Professional Indemnity Insurance Market Briefing (September 2021), Model Client Policy, our 
submission to the Parliamentary Standing Committee on Infrastructure, Transport and Cities, Inquiry into 

Procurement Practices for Government-Funded Infrastructure as well as the Infrastructure Australia’s 2021 

Plan for more information. 

https://www.consultaustralia.com.au/docs/default-source/procurement/pi-market-briefing-sept-2021.pdf?sfvrsn=5362f921_3
https://www.consultaustralia.com.au/docs/default-source/procurement/model-client-policy.pdf
https://www.consultaustralia.com.au/docs/default-source/procurement/july-2021---submission-to-inquiry-into-procurement-practices-for-government-funded-infrastructure-.pdf?sfvrsn=df33932d_3
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
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Collaboration as culture  

 The New South Wales Government should embrace collaboration as the cultural norm and 
embed collaboration in contract design and tendering approaches which will significantly reduce 
the imbalance between contracting parties and provide a more collaborative, productive 
environment with all parties focussed on successful project delivery. This includes using 
AS4122-2010 unamended, guaranteeing proportionate liability for professional services and 
ensuring industry voices are given the opportunity to review codes and laws before 
introduction. 

Collaboration as culture is a commitment by everyone to shift away from disputation and embed a positive 
collaborative culture at every stage of a project, underpinned by communication. This combined with ‘de-

risking for delivery’ (above) and ‘go slow to go fast’ (below) will dramatically change the broader 
construction industry for the better and deliver significant productivity savings for all parties. Using past 

projects as case studies, Consult Australia’s Uplifting Productivity report demonstrates how collaboration and 

communication can be prioritised at all stages of a project from pre-tender to post-completion.  

Having a collaborative culture would also dramatically reduce the disputation in the market and impact 

wellbeing and mentally health in workplaces. It is acknowledged by government clients, contractors, and 
consultants that while no one contract model is by default ‘always good’ or ‘always bad’ some models are 

typically less collaborative, such as lump sum design and construct (D&C) contracting.  

Data we have collected on D&C contracts reveals 57% of consultant revenue is at risk when entering a D&C 

contract. This has a devastating impact on consultant businesses, despite representing only a very small 

percentage of the overall construction cost of a project (0.9%). Consult Australia holds that the claims, 
especially where ‘design error’ is cited, cannot represent actual design errors otherwise we would see more 

rectification work being undertaken around the country. These claims are typically settled before 
adjudication in the courtroom because the number and type of claims made are constructed tactically to 

push the consulting business towards settlement to avoid the substantial costs of defending the claim in 

court.  

Adoption of more collaborative forms of contract and procurement practices will have multiple benefits: 

• Significant reduction in the costs and resources (both government and industry) throughout the 

project lifecycle 

• Uplift in productivity 

• Uplift in innovation: noting that the value-add services our members provide is finding solutions to 

wicked problems, most significantly transitioning to a net-zero economy. 

Collaboration as culture extends to the relationship between government as a regulator, and industry as a 
stakeholder. Clear communication and timely consultation processes are necessary to achieve industry 

understanding and participation in new and emerging schemes. A key example of where collaboration as 

culture could be improved is in the introduction and reforms of the Design and Building Practitioners Act 
2020 (NSW). Consult Australia is a solutions-focussed, member-driven industry association that welcomes 

any opportunity to hear and discuss changing and emerging practices. We encourage the next New South 
Wales Government to embrace collaboration as culture to uplift productivity and performance through 

communication between stakeholders.  

The New South Wales Government has a role to play not only as a client, but also as a role model to the 

market. If prioritised by all levels of government, collaboration as the cultural norm can deliver significant 

productivity benefits to everyone and enhance project outcomes. 

See our Uplifting Productivity report and Model Client Policy as well as the Infrastructure Australia’s 2021 

Plan for more on collaborative contracting. 

  

https://www.consultaustralia.com.au/docs/default-source/procurement/uplifting-productivity-report.pdf
https://www.consultaustralia.com.au/docs/default-source/procurement/uplifting-productivity-report.pdf
https://www.consultaustralia.com.au/docs/default-source/procurement/model-client-policy.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
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‘Go slow to go fast’  

The New South Wales Government should adopt and support a ‘go slow to go fast’ approach for 
all projects ensuring best practice in due diligence right at the start of projects. This will deliver 
better projects and minimise cost and time over-runs that currently mar projects, particularly 
infrastructure projects. 

The ‘go slow to go fast’ approach is where the emphasis in project development is placed on preliminary due 

diligence to enhance project outcomes. The investment of time and resources up front will also reduce 

project risks making it more likely that: 

• clients (including government clients) will meet financial settings and reduce financial loss 

• industry will meet delivery deadlines  

• industry will deliver the right outcomes.  

This is in stark contrast to the current environment where projects are put to market without a clear/defined 

scope, incomplete design, and substantial risk transfer. This predictably leads to problems with the market’s 
ability to price the project, commit to a timetable, or assess the risks involved. Lack of due diligence in the 

early stages of project development is consistently cited in case study analysis of projects that have been 

beleaguered by disputes and failures.  

If prioritised by all levels of government, ‘go slow to go fast’ can deliver significant benefits to everyone and 

enhance project outcomes and improve the operating environment for all stakeholders. In addition, with 
government clients leading the way, private projects will see the benefits of a ‘go slow to go fast’ approach 

and follow. 

The greatest opportunities to ensure the best solution for the end-user happen at the earliest stages of the 

project during problem identification, project origination, and design. Improving how projects are conceived, 

planned, designed, and assured in these early stages has long been regarded the most effective mechanism 
owners have to consistently deliver superior project outcomes. Consult Australia welcomes the opportunity 

to connect with New South Wales Government agencies, departments, and ministers on upcoming pipelines.  

See our Uplifting Productivity report and Model Client Policy as well as the Infrastructure Australia’s 2021 

Plan for more detailed consideration of this approach. 

Smarter pipeline of projects  

The New South Wales Government should adopt and support an approach to the pipeline of 
projects that provides certainty to the industry and increases accessibility for SME businesses. 
This will deliver benefits to productivity (both industry and government), workforce planning 
and regional participation. 

A smarter pipeline of projects will produce sector-wide productivity, create a dynamic workforce, and 

increase regional participation. Businesses are also seeking continuity of projects, including a healthy mix of 

project types and sizes, and greater visibility on project timelines from procurement through to delivery and 
operations. We welcome the recommendation from Infrastructure Australia in the Delivering Outcomes 

report for infrastructure projects to be assessed as a ‘network’ rather than in silos. A smarter pipeline relies 
on the key elements of transparency and diversity of industry participants (in addition to an embedded ‘go 

slow to go fast’ mentality as discussed above). 

It is expected that transparency of the upcoming pipeline of projects across New South Wales will allow: 

• government clients to utilise industry feedback more effectively on barriers experienced by industry 

(which may not yet be seen by government – including skills shortages) 

• industry to predict, prepare, and plan the resources required to meet demand, including the creation 

and maintenance of a dynamic workforce  

• industry to attract workers to regional areas based on the pipeline in the region 

• all parties to benefit from increased productivity.  

https://www.consultaustralia.com.au/docs/default-source/procurement/uplifting-productivity-report.pdf
https://www.consultaustralia.com.au/docs/default-source/procurement/model-client-policy.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
https://www.infrastructureaustralia.gov.au/publications/delivering-outcomes
https://www.infrastructureaustralia.gov.au/publications/delivering-outcomes
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The New South Wales Government has a role to play as an investor in infrastructure projects, but also as a 
client in the supply chain. If prioritised, having a smarter pipeline of projects will lead to greater economic 

prosperity across the industry. 

Digital by default 

The New South Wales Government should drive innovation by committing to and pushing for 
digital investment at all stages and on all projects so businesses, particularly small businesses, 
have the confidence to do the same. This includes national consistency across the adoption of 
packages, specifications, and processes. This will deliver benefits for both government and 
industry including job growth, increased productivity, improved risk management, improved 
accessibility, and innovation. 

Digital by default means job growth, global leadership, increased productivity, risk management, and digital 
solutions to improve accessibility and innovation. To enable strong industry adoption of digital solutions 

there is work needed to be done to address some of the complexities surrounding digital requirements. Our 

members report barriers to digital uptake across Australia including:  

• agencies approaching the modelling capability of the latest packages differently  

• outdated documentation specifications for different agencies/departments  

• the current specification requirements are all or nothing which deters small business participation 

due to the investment required to participate  

• the appropriate level of design model features and information are still being developed to suit 

smaller projects   

• different terminology used, inconsistent processes, and having to resource bespoke processes each 

time to accommodate varied standards, naming conventions and requirements  

• the inability to apply productivity learnings from projects with one department to the next project.  

There are numerous ways in which digital by default can be delivered, from data sharing during projects, 
digital project controls, using digital tools to manage project risks and delivering building information 

modelling (BIM) and/or digital twins of assets. By going digital by default businesses (especially small 

businesses) will see the cost of digital tools as an investment rather than burden and will deliver better 

outcomes by reducing risk and increasing innovation.  

Consult Australia has long called for mandated BIM for government projects, with very few jurisdictions 
taking that approach. See also Consult Australia’s Uplifting Productivity report for examples where digital 

solutions were used in successful projects. We also see digital solutions being vital in the successful 
implementation of the automatic mutual recognition/automatic deemed registration regime throughout 

Australia, particularly for engineers and other registered professionals.  

The New South Wales Government has a role to play as a model client to mandate the adoption of digital by 
default and to work with other jurisdictions to ensure consistency. Consult Australia welcomes the 

opportunity to work with the next New South Wales Government to deliver on digital by default and break 

down the digital barriers highlighted above.   

See also Infrastructure Australia’s 2021 Plan for more digital by default recommendations.  

  

https://www.consultaustralia.com.au/docs/default-source/procurement/uplifting-productivity-report.pdf
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
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Thinking smarter about skills 

The New South Wales Government must think smarter about skills. In addition to investing in 
initiatives to tackle the existing skills capacity issues, we need reforms to the Design and Building 
Practitioners Act 2020 (NSW) and the introduction of steppingstones to employment for migrant 
engineers. 

Thinking smarter about skills, includes investing in education and migration initiatives but also addressing 
the issues that currently impact on workplace mental health and cause burn-out of people (see above on 

‘de-risking for delivery’ and ‘go slow to go fast’, and below on ‘striving for a mentally healthy industry’). By 

doing this, we can produce a thriving workforce to deliver the current and future pipeline of projects.  

The size of the infrastructure pipeline will create significant job growth both during the delivery phase and 

through the benefits of the infrastructure itself. However, we do not currently have enough people to deliver 
the infrastructure pipeline or participate in the job creation it will generate. Consult Australia has 

campaigned for a stronger focus on engineering education for many years, noting that the skills shortages 
are systemic. The number of school students studying STEM in Year 11 and 12 has flat-lined at around 10% 

of less.1 Further, in 2019, approximately 25% of individuals studying engineering undergraduate courses 
dropped out (5% in the first year, and 20% in later years).2 Our members are particularly interested in the 

New South Wales Government creating stepping-stones for migrant engineers.  

Reforming the Design and Building Practitioners Act 2020 (NSW)  

Consult Australia calls on the next New South Wales Government to collaborate with industry to improve the 

rules around the design, construction, certification, and ongoing safety of NSW buildings. We believe the 
focus should remain on improving the application of the current scheme as it applies to class 2 buildings 

under the Design and Building Practitioners Act 2020 (NSW).  

Consult Australia does not support an expansion of the obligations under the act to class 3 and 9c buildings. 
Further focus and attention is required to clarify the requirements of the current application of the Design 
and Building Practitioners Act 2020 including engineering practice standards, insurance requirements, and 

the coverage or non-coverage of the expansive duty of care.  

We recommend that the proposed time for expansion (April 2023-October 2023) be delayed enabling the 
ongoing conversations between industry, government, and other key stakeholders, regarding the current 

application of the Design and Building Practitioners Act 2020 (NSW) to be finalised.  

We call on the next New South Wales Government to engage with industry on this matter and discuss the 

challenges we have set out above.   

Steppingstones for migrant engineers  

We need to prioritise stepping-stones to STEM qualifications and practical experience to upskill people. Our 

members report that mid-level to senior-level candidates are the most difficult to find. Given this, we require 

continued support for higher education and flexible courses that can provide skilled migrants and mid-level 
candidates an opportunity to upskill, who are not adequately familiar with the relevant Australian codes and 

standards applicable to their fields of practice. Further, we need to create opportunities that connect people, 
and target diversity inclusion, whether it be networking opportunities or marketing campaigns that showcase 

careers. Consult Australia welcomes the opportunity to collaborate with the next New South Wales 

Government on stepping-stones to STEM qualifications and practical experience.  

The New South Wales Government has a role to play as a legislator. For more information on the skills 

shortage facing our industry, please see our Thinking Smarter About Skills paper.  

 
1 The Commonwealth Department of Education, Why is STEM important?  
2 Engineers Australia, Skills Discussion Paper.  

https://www.consultaustralia.com.au/docs/default-source/people/final---thinking-smarter-about-skills_-august-2022-(protected).pdf
https://www.dese.gov.au/australian-curriculum/national-stem-education-resources-toolkit/introductory-material-what-stem/why-stem-important
https://www.engineersaustralia.org.au/sites/default/files/2022-03/Engineers-Australia-Skills-Discussion-Paper-20220310.pdf
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Striving for a mentally healthy industry 

The New South Wales Government must set the tone from the top and strive for a mentally 
healthy industry. In doing so, the New South Wales Government should champion model 
behaviours both as a regulator and a client to support the vitality of our industry. This will deliver 
sustainable businesses with healthy and productive people at their hearts. 

Striving for a mentally healthy industry is a multi-level problem needing many solutions. Many of the 
recommendations above, if realised will have a significant positive impact on the mental health of our 

people. Currently, the stress of accessing affordable PI insurance, the litigious nature of working in the 

construction and the built environment, pipeline demands, including client timetabling/tender requests, the 
lack of a collaborative culture, and the significant skills shortage, are all taking a toll on the mental health 

and wellbeing of our workforce.  

One way to demonstrate would be committing to Consult Australia’s Christmas Tender Campaign and 

implementing a New South Wales-wide black-out tender period across Christmas and New Year to give 
industry a well-deserved and uninterrupted rest period. Currently, support from government agencies is 

sporadic and is often undermined by many projects ‘by exception’. 

Consult Australia and its members are committed to striving for mentally healthy workplaces. This includes 
creating environments that build confidence and acceptance of employees seeking help (removing perceived 

barriers are key here). However, we know a myriad of pressures and external factors outside of an 
employer’s control can also impede on the mental health of our workforce and the sustainability of our 

industry.  

The New South Wales Government has a critical role to play in the health of all who live in the state. By 
prioritising mental health of our people, we will see positive impacts on projects because the success and 

sustainability of Australia’s economy is underpinned by the health and wellbeing of its people.  

For more information see Consult Australia’s Striving for Mentally Healthy Workplaces as well as 

Infrastructure Australia’s 2021 Plan which revealed that the construction industry is ‘in the top three unsafe 
sectors in Australia.’  

  

  

https://www.consultaustralia.com.au/docs/default-source/people/mental-health-knowledge-hub/striving-for-mentally-healthy-workplaces---web.pdf?sfvrsn=d5a273b3_4
https://www.infrastructureaustralia.gov.au/sites/default/files/2021-09/2021%20Master%20Plan_1.pdf
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CONTACT 

We would welcome any opportunity to further discuss the issues raised in this paper.

Kristy Eulenstein 

Head of Policy and Government Relations  

kristy@consultaustralia.com.au 

Alison Kirk 
NSW & ACT Manager   
alison@consultaustralia.com.au  

Teone Tobin 

Senior Policy Advisor   
teone@consultaustralia.com.au  
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